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What we will cover today

“Questions and Answers on the Title IX 
Regulations on Sexual Harassment (July 2021) 
(Updated June 28,2022)”
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What we will cover today

Removal of Respondents

Presumption of No Responsibility

Time Frames

Live Hearings and Cross Examination

Standard of Proof

Informal Resolution

Retaliation and Amnesty

Forms of Discrimination Other Than 
Sexual Harassment

General Obligations

Definitions of Sexual Harassment

Where Sexual Harassment Occurs

When Sexual Harassment Occurs

Notice of Sexual Harassment

Response to Sexual Harassment

Formal Complaints

Situations in Which a Party or Witness 
May be Unable to Participate 

Supportive Measures and Temporary 
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Some Terms Used

“Complainant” 

"Respondent" 

“Recipients” 

“Decision Maker” 
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General Obligations 
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Historical Overview
Title IX regulations were first established 
by the Department of Education in 1975.

Subsequent reissuances and 
amendments occurred in 1980, 2006, 
and 2020, reflecting evolving legal and 
societal standards.
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Historical Overview
Pre-2020 Context:
Prior to the 2020 amendments, Title IX 
regulations focused on preventing 
discrimination in educational programs 
receiving federal financial aid.
Specific guidelines on handling sexual 
harassment were not included; instead, the 
Office for Civil Rights (OCR) provided 
interpretive guidance documents to schools.

© 2024 Ross H. Kadish

What Did the 2020 
Amendments Change
2020 Amendments:
Introduced significant changes by specifying 
legally binding procedures that schools must 
follow upon receiving notice of alleged sexual 
harassment.
These amendments marked a pivotal shift 
towards more concrete and actionable 
requirements under Title IX in addressing sexual 
harassment
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What Did the 2020 
Amendments Change
Implications for Educational Institutions:
Schools are now required to adhere to a 
standardized process for dealing with 
allegations of sexual harassment.

The 2020 amendments emphasize the 
importance of a clear, legal framework for 
protecting students and staff from sexual 
harassment within educational settings.
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Flexibility Beyond the 2020 
Title IX Amendments
The 2020 Title IX amendments establish a 
foundational framework for responding to sexual 
harassment reports within educational 
institutions.
Schools have the autonomy to implement 
measures that exceed the stipulated minimum 
requirements of the 2020 amendments.
Any additional steps taken must not conflict with 
the provisions of Title IX or the specific 
requirements of the 2020 amendments.
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Flexibility Beyond the 2020 
Title IX Amendments
Schools are free to adopt practices that support 
survivors of sexual harassment effectively.

Schools may also adopt best practices for 
standards of competence for conducting 
impratiral grievance processes and for other 
obligations under the Amendments. 
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Prevention of Sexual 
Harassment
2020 Amendments Focus
The 2020 Amendments focus on schools' 
responsibilities in responding to incidents of sexual 
harassment.
The amendments detail the required actions 
schools must take upon receiving reports of sexual 
harassment.
The Office for Civil Rights (OCR) specifically 
encourages schools to proactively work towards 
preventing sexual harassment.
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Prevention of Sexual 
Harassment
Role of Educational Communities:
The Department of Education recognizes the 
unique needs, values, and environments of 
different educational institutions.

Schools are encouraged to develop and 
implement prevention strategies that are most 
effective for their specific context.
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Differences in Requirements: 
K-12 vs. Postsecondary
The 2020 amendments apply broadly to both K-
12 (elementary and secondary schools) and 
postsecondary educational institutions but with 
two key differences. 
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Differences in Requirements: 
K-12 vs. Postsecondary
Notice Requirements:

K-12 Schools: Must respond whenever an 
employee has notice of potential sexual 
harassment.

Postsecondary Schools: The notice 
requirements for employees are more limited in 
comparison. (More details later in the 
presentation)
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Differences in Requirements: 
K-12 vs. Postsecondary
Live Hearings and Cross-Examination:

Postsecondary Schools Only: Required to 
conduct a live hearing with opportunities for 
cross-examination by the parties' advisors of 
choice.

K-12 Schools: This requirement does not apply to 
K-12 schools.
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Definition of Sexual 
Harassment 
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Definition of Sexual 
Harassment 

2020 Amendments Definition: 

Sexual harassment includes unwelcome sexual 
conduct, sexual assault, dating violence, domestic 
violence, and stalking.
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Definition of Sexual 
Harassment 

Sexual harassment is conduct on the basis of sex 
as described in three different categories:

Quid Pro Quo Harassment:
An employee conditions provision of an aid, 
benefit, or service on participation in unwelcome 
sexual conduct.

Severe, Pervasive, and Objectively Offensive 
Conduct:
Conduct so severe, pervasive, and objectively 
offensive that it denies equal access to the 
educational program or activity.
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Definition of Sexual 
Harassment 

Inclusion of Acts Under Federal Laws:

Sexual assault, dating violence, domestic 
violence, and stalking as defined in federal laws 
(Clery Act and VAWA).

Sexual Assault (Clery Act): Any unwanted sexual 
act, forced or not, as recognized by the FBI's crime 
reporting system. This includes acts like rape and 
fondling done without the other person's 
agreement, even if they cannot consent.
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Definition of Sexual 
Harassment 

Inclusion of Acts Under Federal Laws:

Dating Violence (VAWA): Violence in a romantic or 
intimate relationship, determined by relationship 
length, type, and interaction frequency.

Domestic Violence (VAWA): Crimes of violence by 
a close partner or family member.

Stalking (VAWA): Conduct causing fear for safety 
or substantial emotional distress, including cyber-
stalking.
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Definition of Consent in Determining 
"Unwelcome" Conduct

The Department of Education does not mandate 
schools to adhere to a uniform definition of 
consent.

Schools are given the autonomy to select a 
consent definition that aligns with their 
community's specific needs, values, and 
environment.
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Responding to Sexual Misconduct 
Beyond Title IX's Scope

Title IX's Role and Scope:

Title IX does not the exclusive remedy for all 
forms of sexual misconduct or trauma 
affecting students.

Schools have the discretion to respond to 
sexual misconduct not covered by the Title IX 
grievance process.
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Responding to Sexual Misconduct 
Beyond Title IX's Scope

Situations Beyond Title IX Coverage 
(Examples):

Incidents that occur outside a school's 
education program or activity.

Events taking place outside the United States.

Situations causing harm in the school 
environment that do not meet the defined 
criteria of sexual harassment.
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Responding to Sexual Misconduct 
Beyond Title IX's Scope

School's Authority and Measures:

Schools can address misconduct (sexual or 
otherwise) beyond the scope of Title IX.

Title IX regulations do not limit schools from 
enforcing broader codes of conduct to 
manage such misconduct.
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Determining Denial of Equal Access 
under 2020 Amendments

Assessment Criteria:

To assess if sexual harassment denies equal 
access to education, consider if a reasonable 
person in the complainant's situation would 
feel denied equal access compared to others 
not suffering the same alleged harassment..
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Determining Denial of Equal Access 
under 2020 Amendments

Indicators of Denied Access (Examples):

• Avoiding classes to escape harassment.
• A drop in grade point average.
• Difficulty concentrating in class.

Reporting Thresholds:

• No need for the complainant to have 
suffered loss of education before reporting 
harassment.

• Denial of equal access does not imply total 
denial of educational opportunities.
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Determining Denial of Equal Access 
under 2020 Amendments

No Need for Concrete Injury:

• Proof of effective denial of access doesn't 
require concrete injury. or reaching a breaking 
point.

• Examples: There is no need to have dropped 
out, failed a class, or shown specific trauma 
symptoms.

School's Response:

• Schools should not dismiss complaints based 
on the perceived level of trauma.

• Schools should inclusion of these and other 
examples in policies and training can clarify 
the concept for students and employees

© 2024 Ross H. Kadish
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Where Sexual 
Harassment Occurs
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Scope of Settings Covered by the 
2020 Amendments
Applicable Settings:
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Scope of Settings Covered by the 
2020 Amendments

Guidance and Training:
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Scope of Settings Covered by the 
2020 Amendments

Limitations and Supportive Measures:
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Determining Substantial Control in 
Off-Campus Settings

Fact-Specific Determination:

Response Obligation:
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Determining Substantial Control in 
Off-Campus Settings

Factors to Consider:
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Determining Substantial Control in 
Off-Campus Settings

Examples for Consideration  (When a school must 
respond):
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Applying the 2020 Amendments to 
Online Sexual Harassment
Scope of School Operations:

Analysis of Online Harassment:

In-Person vs. Online Harassment:

© 2024 Ross H. Kadish
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Addressing Online Harassment via 
Personal Devices
Context of Harassment:

Determining Control:

Substantial Control Criteria:
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When Harassment 
Occurred
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Evaluating Pre-2020 Amendments 
Sexual Harassment Allegations

Effective Date and Retroactivity:

Response to Incidents Prior to August 14, 2020:
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Evaluating Pre-2020 Amendments 
Sexual Harassment Allegations

Guidance for Historical Allegations:
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Notice of Sexual 
Harassment
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Notification Requirements for 
Sexual Harassment Allegations

Elementary and Secondary Schools:

Postsecondary Institutions:

© 2024 Ross H. Kadish
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Notification Requirements for 
Sexual Harassment Allegations

Receipt of Notice:
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Role of Non-Employees in 
Reporting Sexual Harassment

Clarification on Authority:
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Accepting Reports of Sexual 
Harassment from Unaffiliated 
Individuals

Open Reporting Policy:
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Response to Allegations Known 
Only by the Alleged Harasser

Not required to Respond:

Rationale:

© 2024 Ross H. Kadish
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School's Response Obligation to 
Alleged Sexual Harassment

Obligation to Respond:

Definition of Actual Knowledge:

Response to Allegations:
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Discretion in Who Must Report Sexual 
Harassment for Postsecondary Schools
Empowerment of Officials:

Mandatory Reporting:

Institutional Policies:

© 2024 Ross H. Kadish
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Discretion in Reporting Sexual 
Harassment for Postsecondary Schools
Responsibility for Response:

Publicizing Officials with Authority:
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Response to Sexual 
Harassment

© 2024 Ross H. Kadish
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School Response to Sexual 
Harassment Allegations
Mandatory Response:

Deliberate Indifference:

Title IX Coordinator's Role:
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School Response to Sexual 
Harassment Allegations
Formal Complaint Response to Respondent
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Remedies and Sanctions for 
Sexual Harassment Findings
School's Discretion on Remedies and Sanctions:

Objective of Remedies:
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Remedies and Sanctions for 
Sexual Harassment Findings
Disclosure of Possible Disciplinary Actions:
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Formal Complaints
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Understanding a "Formal Complaint" 
in the 2020 Amendments

Definition of a Formal Complaint:

Format and Signature Requirement:

© 2024 Ross H. Kadish
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Understanding a "Formal Complaint" 
in the 2020 Amendments

Submission Process:

Title IX Coordinator's Role:
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Eligibility to File a Formal Complaint of Sexual 
Harassment- Not Currently Enrolled or Attending

Acceptance of Formal Complaints:

Current and Attempted Participation:

Complainant’s Status:

© 2024 Ross H. Kadish
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Title IX Coordinator's Authority to File a Formal Complaint

Coordinator's Initiative:

Title IX Obligation:

Circumstances for Coordinator Action:
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School Response to Sexual Harassment 
Outside Title IX

School's Discretionary Response:

Use of School Conduct Process:

© 2024 Ross H. Kadish

59

60



3/6/2024

31

Responding to Allegations Involving Former 
Students

Obligation to Respond:

Title IX Coordinator’s Responsibilities:
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Handling Formal Complaints Against Former School Members
Discretion in Dismissal:

Considerations for Proceeding:

© 2024 Ross H. Kadish
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Handling Formal Complaints Against Former School Members

Grievance Process Benefits:
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Using Trauma-Informed Approaches in Responding to 
Sexual Harassment
Trauma-Informed Approaches:

2020 Amendments Guidance:
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Handling Situations in Which a 
Party or Witness May be Unable 
to Participate in the Title IX 
Grievance Process in Person
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Title IX Grievance Process Continuity 
During COVID-19

Obligation to Proceed:

No Policy Suspension:

Guidance on COVID-19 and Title IX:
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Accommodating Disabilities in Title IX 
Grievance Processes

Extension for Disabilities:

Balancing Interests:
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Accommodating Disabilities in Title IX 
Grievance Processes

Notification Requirements:

Use of Technology:
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Virtual Participation in Title IX 
Grievance Processes
Technology Use Approved:

Requirements for Virtual Hearings:
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Supportive Measures and 
Temporary Removal of 
Respondents from Campus
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Supportive Measures Without 
a Formal Complaint

Requirement for Supportive Measures:

Engagement with Complainant:
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Supportive Measures for 
Complainants in Title IX Cases
Objective of Supportive Measures:

Consideration of Complainant’s Wishes:
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Supportive Measures for 
Complainants in Title IX Cases

Discretion in Providing Support:

Examples of Supportive Measures:
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Maintaining Supportive Measures During COVID-19

Ongoing Title IX Obligations:

Adaptations to Supportive Measures:
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Emergency Removal of Respondents in Title IX Cases

Provision for Emergency Removal:

Criteria for Removal:
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Emergency Removal of Respondents in Title IX Cases

Compliance with Disability Laws:

Administrative Leave for Employees:
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Presumption of No 
Responsibility
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Presumption of Non-Responsibility and Complainant Credibility

Presumption of Non-Responsibility:

Misconceptions Clarified:

Impartiality in Investigations:
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Time Frames
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Timing of Sexual Harassment Investigations Under the 
2020 Amendments

Reasonably Prompt Time Frames:

No Open-Ended Time Frames:
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Timing of Sexual Harassment Investigations 
Under the 2020 Amendments

Context of Reasonableness:

Importance of Prompt Resolution:
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Timing of Sexual Harassment Investigations 
Under the 2020 Amendments

School’s Discretion on Time Frames:

Previous 60-Day Guideline:

Allowances for Delays:
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Live Hearings and 
Cross-Examination
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Live Hearings Requirement in Title 
IX Grievance Processes

Requirement for Postsecondary Schools:

Virtual Hearings Option:
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Understanding Cross-Examination in Title IX Hearings
Definition of Cross-Examination:

Advisor's Role:

Requirement for Postsecondary Schools:
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Advisor Provision in Title IX Live Hearings

Advisor Requirement for Cross-Examination:

Advisor During the Grievance Process:

Choosing an Advisor:
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Participation in Title IX Grievance 
Process and Cross-Examination

Voluntary Participation:

Supportive Measures:

Anti-Retaliation Measures:
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School's Discretion in Live Hearing Procedures
Flexibility in Hearing Rules:

Examples of Custom Rules:

© 2024 Ross H. Kadish

87

88



3/6/2024

45

Rules of Decorum for Live 
Hearings in Title IX Processes

Adoption of Decorum Rules:

Purpose of Decorum Rules:
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Rules of Decorum for Live 
Hearings in Title IX Processes

Examples of Decorum Enforcement:

Authority to Enforce Decorum:
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Virtual Participation in Title IX Live Hearings

Virtual Hearing Option::

Request for Virtual Hearings:

Flexibility in Hearing Format:
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Limitations on Questioning in Title IX Grievance Process
Relevance Requirement:

Specific Limitations:

Postsecondary School Cross-Examination:
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Relevance of Complainant’s 
Sexual History in Title IX Cases

General Rule on Relevance:

Exceptions:
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Relevance of Complainant’s 
Sexual History in Title IX Cases

Definition of "Prior Sexual Behavior":

Consent Definitions:
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Cross-Examination and Medical 
Records in Title IX Cases

Restrictions on Medical Records:

Privileged Records:
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Cross-Examination and Medical 
Records in Title IX Cases

Compliance with Privacy Laws:

Scope of Protections:
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Protecting Well-being During 
Cross-Examination

Well-being Measures:

Breaks During Hearings:

Relevance Check Before Answering:
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Evaluating Answers to Cross-
Examination Questions
Flexibility in Answer Formats:

Impartiality in Decision-Making:
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Consideration of Statements 
without Cross-Examination

Court Decision Impact:

Inference from Non-Participation:
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Effective Date of Court-Ordered 
Change in Title IX Regulation

Date of Court Decision:

Immediate Effect:
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Consideration of Statements Without Cross-Examination
Permissible Statements:

Examples of Considerable Statements:

Relevance and Admissibility:

© 2024 Ross H. Kadish

Requirement to Consider Statements 
Without Cross-Examination

Objective Evaluation Mandate:

Impact of Court Decision:

Relevance Criteria Compliance:
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Reliance on Statements When 
Questions Are Unanswered

Cross-Examination vs. Decision-Maker Questions:

Use of Statements in Decision-Making:

Prohibition on Drawing Inferences:
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Standard of Proof
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Standards of Proof in Title IX 
Grievance Process
Choice of Standard of Proof:

Preponderance-of-the-Evidence Standard:

Clear-and-Convincing-Evidence Standard:

© 2024 Ross H. Kadish

Uniform Standard of Proof in Title IX Cases

Uniformity Requirement:

Collective Bargaining Agreements:
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Informal Resolution
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Informal Resolution Process for 
Sexual Harassment Complaints
Option for Informal Resolution:

Restrictions on Informal Resolution:

Flexibility in Process Design:
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Informal Resolution Process for 
Sexual Harassment Complaints
Mediation Practices:

Voluntary Participation:

Discretionary Use by Schools:
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Requirements for Informal 
Resolution Process under Title IX
Voluntary Written Consent:

Freedom to Choose Resolution Mechanism:

Option to Withdraw:
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Requirements for Informal 
Resolution Process under Title IX
Impartiality and Training Requirements:

Use of Trauma-Informed Techniques:
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Retaliation and 
Amnesty
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Prohibition of Retaliation 
Under the 2020 Amendments
Retaliation Defined:

Prohibition of Retaliation:
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Disciplinary Actions for Policy Violations 
During Sexual Harassment Incidents

Retaliation and Collateral Conduct:

Exception for Zero-Tolerance Policies:
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Amnesty Policies to Encourage Reporting of 
Sexual Harassment

Support for Amnesty Policies:

Policy Design:

Discretion of Schools:
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Consequences for Filing Unsubstantiated 
Complaints

Protection Against Punishment:

Retaliation Concerns:

Discretion of Schools:
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Forms of Sex 
Discrimination Other 
Than Sexual 
Harassment as Defined 
by the 2020 
Amendments
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Responding to Non-Sexual Harassment 
Sex Discrimination Complaints
Scope of Grievance Process:

Required Response Mechanism:

Role of Title IX Coordinator:
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Criteria for Prompt and Equitable 
Grievance Procedures

Communication of Procedures:

Investigation Standards:

Notification of Outcome:

Accessibility and Awareness:
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